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MYERS, P.J., FOR THE COURT:
1. Kely Jones McQuage filed it in the Chancery Court of DeSoto County seeking to enroll the
“Permanent Parenting Plan” entered in Shelby County, Tennessee, on August 14, 2002, and for
modification of that decree. Grady Watson Jones, |11, responded stating that he did not contest the
enrollment of the decree, but that another decree dated February 14, 2003, modified the August 14, 2002
decree. Additiondly, Grady contested the modifications of these prior decrees. A hearing was held on

July 30, 2004, before the Honorable Percy L. Lynchard, . The Chancery Court of DeSoto County



enrolled and then modified the Tennessee decree. Grady appeded raisng numerous errors by the trid
court. This court has reduced these numerous issuesinto the following issue:

I. WAS THERE MANIFEST ERROR IN CHANGING THE AGREED CUSTODY AND
VISITATION PLAN ENROLLED FROM TENNESSEE?

STATEMENT OF FACTS

12. Grady W. Jones, 111 and Kdly Jones McQuage were married in Tennessee on January 29, 1994.
One child, Alexis, was born of this marriage on August 31, 1994. Gradly filed for divorce on September
10, 1999, in Shelby County, Tennessee and afinal decreewasentered on May 15, 2000. Incorporated
into this decree was a “Maritd Dissolution Agreement” which provided for the shared joint custody of
Alexis.

113. Betweenthetime of the final divorce decree and the case at bar, child custody and vistationwere
modified threetimes. Six months fallowing the entry of the find decree, Kelly petitioned the Tennessee
Court to modify the fina custody and vigtation schedule entered at the time of the final divorce decree.
Twenty-one months of litigation followed this petitionresulting in the “ Permanent Parenting Plan” entered
on August 14, 2002. This plan had been negotiated between the parties and was entered as an agreed
plan. Due to a clerica error in the plan, a modification was entered on February 14, 2003. This
modification corrected an error caused by the failure to “check the box” that indicated that during the
summer the father would be alowed the same vistation schedule as during the school year. Additiona
changes included Kelly being responsible for providing a caregiver or daycare, ddineation of winter
vacation schedule, and modification to scheduled holidays. Both the plan and modification represent the
agreement between Grady and Kdly asto custody and vidtation of their daughter. Thisdecree provided

that the parents would have joint custody and share in dl decisons regarding educeation, non-emergency



hedlthcare, rdigious upbringing, and extracurricular activities. Additiondly, thevigtation scheduleincluded
that Grady would have vigtation every other weekend and every Tuesday from the time Alexis was
released fromschool until her return on Wednesday. Summer vigitation would be the same as the school
year except Grady would be given four weeks and Kelly would be given two weeks each summer that
they designated to the other by May 15 of that year.

14. On June 5, 2003, less than four months after the entry of the modification, Kelly petitioned the
Chancery Court of DeSoto County to enroll the August 14, 2002, Tennessee decree without mentioning
the February 14, 2003 modification and then requested that the decree be modified. Grady answered the
petition, asserting he had no objection to the enrollment of the Tennessee decree, but requested that the
February modificationaso be enrolled. On February 4, 2004, amotion to amend the petition was entered
by Kdly. Theamended petition wasentered seeking modification of Grady’ sobligation to provide medica
insurance and of the vigtation schedule exercised by him.  Again, there was no mention of the February
2003 modification.

5. A trid was held on July 30, 2004, inwhicheachsdewas givenone hour to call witnesses, cross-
examine witnesses and present its case. At the beginning of the trial the parties entered into the record an
agreed modificationof the summer vigtationschedule . This modification dlowed for dternating weeks of
custody during the summer. The modification provided that Kely would have six weeks and Grady five
weeks summer custody during even years and the reverse in odd years. The trid was then hdd to
determine whether a materid change had occurred to warrant a change of custody and whether the
vidtationschedule was not working to judtify amodification. Only the partieswere cdled aswitnessesand
severd items were admitted for evidence or identification. These items included e-mails between the

parties, copies of homework folders, and documents.



T6. Following the trid in DeSoto County, modifications to both custody and visitation were entered.
Kedly was given sole custody of Alexis. The vigtationschedule was modified from the Tennessee decree
to the “Faresg’ plan with the agreed summer visitation schedule. From this ruling Grady appedled.

STANDARD OF REVIEWS
17. In reviewing a chancdlor's findings in a domestic matter, this Court has limited discretion. "This
Court will not disturb the findings of a chancellor unless the chancellor was manifestly wrong, clearly
erroneous or an erroneous legd standard was applied.” Sandlin v. Sandlin, 699 So.2d 1198, 1203
(Miss.1997)(quoting Ferguson v. Ferguson, 639 So.2d 921, 930 (Miss.1994)). "Wewill not reverse a
chancdlor's findings of fact wherethey are supported by substantia evidence in the record.” Weigand v.
Houghton, 730 So.2d 581 (Miss.1999).
118. For a moving party to obtain a change in custody “the moving party must prove by a
preponderance of the evidencethat snceentry of the judgment or decree sought to be modified, there has
been a materid change in circumstances which adversdly affectsthe welfare of the child. Second, if such
an adverse change has been shown, the moving party must show by the like evidence thet the best interest
of the child requires the change of custody.” Ash v. Ash, 622 So.2d 1264, 1265 (Miss.1993) (quoting
Pace v. Owens, 511 So.2d 489, 490 (Miss.1987)).
T9. To obtain a change to the vigtation schedule, the moving party need only show that the current
vigtationschedule is not working and that it would be inthe best interest of the child to change the vigtation
schedule. Cox v. Moulds, 490 So. 2d 866, 869 (Miss. 1986).

DISCUSSION

910. Initsorder, ruling that joint custody should be terminated and sole custody should be vested in

Kdly, the court stated that there had beenamaterid change in circumstances and that a change would be



in the best interest of the child. Additiondly, the court stated that the visitation schedule was not working
and that it should be modifiedto the “ Farese” plan. Thetrid court properly announced the legd standards
to change custody and visitation, but we find thet the facts of this case do not exhibit amaterid change, the
vigtation schedule was not given anopportunity to work, that the tria court was manifestly wrong and that
the Tennessee decree should be reingtated.

f11. The court pointed to several issues that the court believed to be materid changes. The firg of
these changes was acrimony, disagreement, falure to confer, and failure to communicate between the
parties. The court pointed to our decisonin Cook v. Whiddon, 866 So. 2d 494 (Miss. Ct. App.2004),
asauthority for this change incircumstances. Thetrid court concluded that the parties prior modifications
of the “Permanent Parenting Plan” and the numerous e-malls entered as exhibits demonstrate that the
parties are unable to agree on issues relating to the child.

f12. Thiscase and Cook arenot amilar. In Cook the parties had filed numerous motions for contempt
agang one another garting dmost immediately after the entry of the find divorce decree. Additiondly, the
husband in Cook falled to pay child support and filed amotionto prevent the wife and childrenfrommoving
to another state. The chancelor found that “over a period of three years the parties [had] nothing but
acrimony, disagreements, fallureto confer, and fallures to communicate” We held that the chancdlor did
not abuse his discretion in basing his ruling on the facts of that case. The case a bar does not rise to the
leve of continued litigation as Cook. The only litigation in this case between the fina divorce decree and
the current suit are the August 14, 2002 “Permanent Parenting Plan” and the February 14, 2003
modificationthat corrected aclericd error that had been agreed upon by the partiesfor the August decree.

Thisis not a continuous series of litigation that rises to a materid change to warrant a change of custody.



13. The next change that the court consdered as material was the remarriage of Grady and the
involvement of the stepmother, Mally, in the activities of Alexis. Missssppi law has long held that
remarriage is not amateria change incircumstance to justify the change of custody. Allenv. Allen, 243
Miss. 23, 33, 136 So. 2d 627, 632 (1962). At the time of the hearing Grady and Mally had been married
amodst four years. Thisremarriage was not a change in circumstance since Grady was remarried prior to
both the August 2002 plan and February 2003 modification. Thetrid court points to the interference of
Mally inthe activitiesinwhich Alexisisinvolved. From therecord thereisno presentation that Mally over-
stepped her bounds as the stepmother. She did try to participate in school activities that Alexis was
involved in and support Grady in his participation. The tesimony of Kelly that she was uncomfortable
around Madlly is not sufficient to be a materid changein circumstances that is adverseto the child. The
involvement of a stepparent in the lives of their spouse’ s children should not be hindered by courts, but
encouraged.

114. Inreplacing the vistationschedule lad out inthe Tennessee decree withthe “Farese” plan, the trid
court stated that the standard for modification was that the current planisnot working. That istrue. Cox,
490 So.2d at 869. However, the vidtation plan should be given an opportunity to work. Kelly filed suit
for the modification of the agreed “ Permanent Parenting Plan” lessthanfour months fallowingitsentry. The
court points to the plan’ s Tuesday overnight stays with the father as having a detrimental effect to the best
interest of the child. Initsruling, the court pointsto Alexis recaiving Bsin spdling, which she sudies with
Grady on Tuesday nights, compared to Asindl her other courses. Kely testified that Alexiswasan Honor
Roll Student, but felt she could be on the Principd’s List. We do not find that the difference between an

A and B in coursework is subgtantid enough to justify modification of vistation.



115. The second area the court pointsto asthe vistation schedule not working are the tardies that had
been received by Alexisfor early checkout fromschool by Grady on the days that he had custody. There
isevidencein the record that the tardies did not occur on days that Grady had vistation with Alexis, but
rather days that Kdly had custody. Also, severa of these tardies occurred prior to the entry of the
February 2003 modification. There was testimony that Alexis had been tardy eighteen times and Kdly
admitted to being the source of six to seven of thosetardies. From therecord Kelly wasthe source of the
tardies and therefore they should not have been counted againgt Grady as a reason for modification of
vigtation.

CONCLUSION
916. Therecord does not support the findings of the trid court. There is not a preponderance of the
evidencethat supportsamaterid change in circumstance from the prior decree that is adverseto the child
to meit a change in joint custody. The dmogt immediate filing of a petition for modification of the
Tennessee decree did not give the plan an opportunity to work. The parties had agreed to the plan after
amogt two years of negotiations. The Tennessee decree provides for a definite visitation and holiday
schedule and alows both parentsto beinvolved inthe mgor decisons concerning Alexis. This court sees
no problem with the Tennessee agreement between the parties nor any materia change that would merit
amodification of that agreement. The agreed modificationof the summer vigtation schedule entered into
the record by the parties should be honored.
117. THEJUDGEMENT OF THEDESOTO COUNTY CHANCERY COURT ISREVERSED
AND RENDERED. ALL COSTSOF THISAPPEAL ARE CHARGED TO THE

APPELLEE.

KING, C.J, LEE, PJ.,IRVING, CHANDLER, GRIFFIS, BARNES AND ISHEE, JJ.,
CONCUR.



